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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F205741

DANIEL [DANNY] CAIN, EMPLOYEE CLAIMANT

CROUSE CONSTRUCTION COMPANY, 
EMPLOYER                                         RESPONDENT NO. 1
 
CNA INSURANCE COMPANY,                           RESPONDENT NO. 1
INSURANCE CARRIER

DEATH & PERMANENT TOTAL DISABILITY
TRUST FUND                                       RESPONDENT NO. 2

OPINION FILED NOVEMBER 20, 2009 

A hearing was held before Administrative Law Judge Chandra Hicks, 
in Harrison, Boone County, Arkansas.

The Claimant was represented by the Honorable Laura J. McKinnon,
Attorney at Law, Fayetteville, Arkansas.      

Respondents No. 1 were represented by The Honorable Frank Newell,
Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 was represented by The Honorable Christy L.
King, Attorney at Law, Little Rock, Arkansas.  Ms. King waived
appearance at the hearing.  
   
                                        STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on September 9,

2009, in Harrison, Arkansas.  A prehearing telephone conference

was held in this matter on July 6, 2009.  A Prehearing Order was

entered on that same day.  This Prehearing Order set forth the

stipulations offered by the parties, their contentions, and the

issues to be litigated at the time of the hearing.

     The following stipulations were submitted by the parties,
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either pursuant to the Prehearing Order or at the start of 

the hearing, as the following stipulations are hereby accepted: 

    1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at

all relevant times, including May 15, 2002.

3.  The claimant’s average weekly wage at the time of his

injury was $502.25.  The claimant’s compensation rates are

$335.00 and $251.00.

4.  The claimant sustained a compensable back injury on said

date.

5.  The claimant reached maximum medical improvement on

September 8, 2005.

7.  At the time of the hearing, the parties stipulated that

there was an overpayment of $1,340.00.

8.  This claim for additional benefits has been controverted

in its entirety, except for the overpayment $1,340.00.

     9.  During a post-hearing telephone conference on November

19, 2009, the parties stipulated that the claimant sustained a

15% permanent anatomical impairment, as a result of his

compensable back injury of May 15, 2002.

     By agreement of the parties, the issues to be litigated at 

the hearing were as follows:

1.   Whether claimant is permanently and totally disabled, or
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in the alternative entitled to wage-loss disability.

2.   Medical care, in the form of pain management from his

primary care, Dr. Scroggins, in the form of Vicodin and Baclofen,

from the date of maximum medical improvement [MMI], forward. 

     3.   Controverted attorney’s fee.

The claimant’s contentions, as set out in his response to the

prehearing questionnaire, are hereby incorporated herein by 

reference.  Respondents #1's contentions, as set out in their

response to the prehearing questionnaire, are hereby incorporated

by reference.  Respondent #2 defers to the outcome of litigation.

     The documentary evidence submitted in this case consists of 

the Commission’s Prehearing Order of July 6, 2009, and the

Responsive Filings of the Parties, as these have been marked as

Commission’s Exhibit No. 1.  The Medical Packet was marked as Joint

Exhibit No. 1.  The Abstract was marked as Joint Exhibit No. 2.

The claimant’s deposition of August 5, 2008 was marked as Joint

Exhibit No. 3.  The claimant’s deposition of September 7, 2004 was

marked as Joint Exhibit No. 4.     

      The following witness testified at the hearing: the 

claimant and Tracie Lynn Cain. 

                            DISCUSSION

          Claimant gave testimony during the hearing.  At the time of

the hearing, the claimant was 40 years old.  He testified that he

graduated from high school, and vocational school.  However, the
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claimant testified that he has never used the heavy equipment

education that he received.  

     According to the claimant, he has had basically three jobs 

all of his life.  Specifically, the claimant testified that he has

worked as a farm hand, raking and hauling hay, and then he worked

at what used to be Mass Merchandisers, and then he went to work at

McKesson, as a truck loader.  He testified that he then went to

work for Crouse Construction.  The claimant agreed that all of

these jobs were heavy-type work.  According to the claimant, the

heaviest he would have to lift at Crouse was wooden forms, which

weighed 75 to 90 pounds.

     The claimant essentially testified that as a farm hand, he 

had to lift up to 65 to 70 pounds.  He further testified that while

working for McKesson, the totes weighed anywhere from 50 to 60

pounds.  

     Specifically, the claimant testified:

Q.  And describe very briefly your job at Crouse.  Not so much
the injury.  We know about that.  But what would be the
typical day at Crouse?

A.  A typical day at Crouse would be finishing concrete which
would mean you would spend most of your time on your hands and
knees finishing concrete or raking concrete, which you would
bend over with a wooden rake to smooth out the concrete so it
would be level.  Or setting wooden forms by hand to pour
concrete into.

Q.  It was between your second and third surgery, and that was
at the time of the work excuse of 12-9-04, did you have two
different attempts to go back to work for Crouse?

A.  Yes.
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Q.  One in December and one in June?

A.  Yes.

Q.  And then after that he did the third surgery?

A.  Right.

Q.  Can you tell the Judge very briefly about what happened
those two work attempts because that is evidence if you could
do the work.

A.  Yes.  The first one he had me more or less help him set
forms.  And then the next one he tried me on heavy, working
with the heavy equipment, which was a fuel truck driver
driving around trying to refill the trucks, which you were
climbing in and out of the truck, climbing over the heavy
machinery to fill the equipment up.

Q.  Those two jobs, how long was each effort?  How long did
you make it?

A.  I made it at least three to four days.

Q.  Each time?

A.  Each time.

Q.  And what happened that you were not able to persist?

A.  My back pain increased where I couldn’t do the job.

Q.  And specifically, Mr. Cain, what were you doing at work
those days that made it that you couldn’t do it anymore?

A.  More stooping and bending and moving around, twisting and
turning.  And I tried to take my pain medicine but they said
it was better that I left that at home.

Q.  And what medicine was that?

A.  My Baclofen and Vicodin.

Q.  And are you still taking medication here today?

A.  Yes.

     The claimant admitted that he continues to take medication 
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The claimant testified that he did recall undergoing a Functional

Capacity Evaluation [FCE].  According to the claimant, on the date

of his FCE, he had taken his Baclofen and Vicodin.  The claimant

also testified that when he does not take his medications, he does

not sleep very well. He essentially agreed that these two

medications that Dr. Shahim had him on when he released him from

care.   According to the claimant, Dr. Shahim instructed him to see

his primary care physician, Dr. Scroggins.  The claimant admitted

that Dr. Scroggins has continued these prescriptions, Vicodin and

Baclofen.  

     He testified:

Q.  Is that primarily, for one thing the medical records are
very difficult to read.  Over the last three years seeing Dr.
Scroggins has he done anything for you other than refilling
those prescriptions?  Is that pretty well the sum total of his
pain management?

A.  As far as I know that’s what he has done.  He’s never x-
rayed me.  He’s never tested me on anything.

Q.  Never sent you for physical therapy?

A.  No.

Q.  You’re going to get refills.

A.  Yes.

Q.  And have you been able to afford to go back to Shahim, for
example, to get different pain pills that aren’t narcotics?
Have you been able to go back to Shahim to get any changes?

A.  No.  Right now we have one income, which is my wife’s.
And I can’t afford to go to Little Rock.  I called down there
and they said if it’s workers’ comp they would pay for it, but
I can’t afford the appointment down there.
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Q.  And workers’ comp refused to pay Dr. Shahim?

A.  As far as I know.  I had called down there and tried to
set up an appointment and they won’t, will not approve it.

Q.  They won’t schedule it?

A.  Right.

Q.  Have they refused to pay for your Vicodin and Baclofen?

A.  Yes.

     The claimant essentially testified that his wife’s group 

health will not pay for his pain medication because it is a

previous condition.  According to the claimant, he takes the pain

medication at least four times a day along, with the Baclofen.  The

claimant testified that he gets sleepy and woozy taking the pain

medication, and it affects his thinking “a little.”  He testified

that he takes two naps during the day, anywhere from 30 minutes to

an hour. 

     A typical day for the claimant is to get his kids up for 

school and then, he will usually walk on his treadmill every once

in a while for at least 30 minutes.  After relaxing, he testified

that he will then sit down and relax and take his medicine.

     The claimant denied having a heart condition, but he did 

admit to having a heart stent done in October of 2005.  He further

denied any problems with the heart stent.  According to the

claimant, they did a stent, and he is fine.

     With respect to his treatment with Dr. Scroggins, the 

claimant testified:
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Q.  Do you have to keep going back to Scroggins and I assume
he monitors that as well?

A.  Yes.  I see my heart doctor, which is Dr. Otis Warr in
Mountain Home.  And I see Dr. Scroggins every three months for
my heart.

Q.  We’re going to be looking at those notes and one of the
things that makes it legally complicated is if he’s doing that
maintenance, that monitoring of you, looking at both your back
and your heart each time --

A.  Yes.

Q.  -- and we can’t read his notes.  So what I would 
     appreciate you doing is just wherever the chips fall what we
     need to know is what’s happening when you go?  Are you going
     for your heart, your fingers, your head?  I mean what’s going
     on when you go in for that expense every three months?

A.  When I go see Dr. Scroggins I will go and they will take
my blood and check my heart.  As far as checking my back I
still to this day have not seen him check my back since after
being released from Dr. Shahim.

Q.  How -- is he the one that is renewing the prescriptions?

A.  Yes.

Q.  Do you have that once a year, once every six months, what
does the Vicodin require?

A.  Vicodin, I get 30 pills and then when I go back I usually
have to call him and then when I go back to see him I get them
refilled.  Baclofen, there’s 120 pills in there.  He puts one
refill on it where I can call in and get it refilled and then
I got to go back in and he’ll refill it again.

Q.  And are you making those calls or your wife is an RN, is
she making them or?

A.  All you have to do is call your pharmacy.

Q.  So some of these refills are without you even seeing the
doctor face to face?

A.  Right.
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Q.  Can you help the Judge out and help us out.  How often do
you think you’re having to see Scroggins so he’ll write those
scripts?

A.  Let’s see.  About every other, three months, whatever the
-- I know I go three months for my checkups on my heart.

Q.  Would you say every other visit?

A.  Yes.

Q.  While being honest, I want to be conservative --

A.  Yes, that’s being honest.

     On cross examination, the claimant admitted that his first

surgery was in December 2002, and that he has not tried to work

since June 2004.  He further admitted that he had his second

surgery in August of 2003, at which point he had a fusion.  The

claimant also admitted that he underwent a third surgery in June of

2004, for removal of the hardware.    

     The claimant admitted to undergoing a functional capacity 

evaluation in September 2005.  He also admitted that this FCE

states that he can return to medium work duty, with a 60-pound

lifting restriction.  The claimant could not recall if he ever

tried to return medium duty work after he got the FCE test results.

     He testified:

Q.  And you saw Dr. Shahim in May of 2006, according to one of
his reports.

A.  Yes.

Q.  And he quotes you as saying you were having very minimal
back and leg pain at that time.

A.  Yes. 
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Q.  And he released you from his care in -- at that time?

A.  Yes.

Q.  Did you try to return to medium duty work after Dr. Shahim
had released you from his care?

A.   No.

Q.  And you told me in one of your depositions, I think in the
latest deposition that you had looked in the newspaper for
jobs but that you never made a telephone call to a potential
employer; is that correct?

A.  That is correct.

Q.  Is that still right?

A.  Yes.

Q.  And you can type a little bit; is that right?

A.  Yes.

Q.  I guess they call it keyboarding now.

A.  Yes.

    The claimant admitted that he still believes, as testified 

during his earliest deposition of September 7, 2004, that he could

work in an office.  However, he admitted that he has not looked for

some type of office work.  The claimant also admitted that he has

never taken prescription strength Ibuprofen, of something of that

nature, as a substitute pain killer.  He did not recall hurting

rolling over in bed or something and hurting his neck, but he did

deny that he was being treated by Dr. Scroggins for a neck problem.

     He did admit to occasional neck pain, but could not recall 

when it started.  He denied taking medication for his neck pain or
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that his neck pain keeps him from working.  The claimant denied

being under any current restrictions as a result of having the

stent placed.

     The claimant testified that he receives $1,029.00, in Social

Security benefits, after the premium for Medicare has been

deducted.  He testified that he has been on Medicare for roughly

two to three years, but he denied that it has paid for any of his

drugs.

    He denied doing any housework, but he did admit that he

testified during his deposition that they have friends over, and

they play cards.  The claimant maintains that he is able to deer

hunt and squirrel hunt very little.  He admitted that he has a

vehicle at his disposal, so he not trapped at home.  The claimant

also admitted that during his last deposition, he testified that he

walks on a treadmill for about an hour and a half a day.  According

to the claimant, he does other exercises that Dr. Shahim or some

other doctor has prescribed for him.  

     Upon being questioned by the Commission, the claimant 

admitted that every six months or so he has seen Dr. Scroggins for

visits for his back.  He testified that his hourly rate of pay at

Crouse was $11.05, with 10-hour days.  According to the claimant,

when he worked for McKesson, (which was for about one year), his

hourly rate of pay was $7.35, and when he worked as a rancher, his

hourly rate of pay was $6.00.
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     On redirect examination, the claimant was asked if he recalled

hurting his neck while sneezing, rather than rolling over he bed,

however, he did not recall this incident, nor did he recall having

an MRI of the neck.               

    The claimant’s wife, Tracie Lynn Cain, also testified during

the hearing.  She testified that the heaviest thing the claimant

can lift at home is a pan or plate.  Ms. Can also testified that

the claimant has problem remembering things and that his thinking

is not like it was before.  According to Ms. Cain, there have been

many things that Dr. Shahim recommended that never got approved,

such as a bone stimulator, doing possibly a burning of the nerve

endings so that he does not hurt.              

     Upon being questioned by the Commission, Ms. Cain admitted 

that they receive $169.00 for each of their two children, in

monthly Social Security benefits.                 

     A review of the medical evidence of record demonstrates that

the claimant underwent an MRI of the lumbar spine on May 21, 2002,

with the following impression: “Degenerative disc disease at L4-L5

with small left sided herniated nucleus pulposus at this level.”

     On August 27, 2002, the claimant was seen in consultation 

with Dr. Reza Shahim due to complaints of pain radiating down his

left leg, down to the ankle.  At this time, he also complained of

left foot numbness.  Dr. Shahim noted that although the claimant

had been given oral steroids, he was still having numbness and
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weakness in the left leg and severe low back pain, but his left leg

had improved.  The claimant also reported that he had undergone

chiropractic manipulation with no improvement.  Dr. Shahim noted

that he had reviewed his MRI with him, which showed “a small disc

herniation at left L4-L5, with nerve root compression, along with

severe degenerative disc disease at this level.”  Therefore, he

recommended that the claimant undergo a lumbar epidural steroid

injection and two weeks of physical therapy.  

     On November 4, 2002, the claimant returned to see Dr. 

Shahim.  He reported that the claimant had undergone two epidural

steroid injections and a course of physical therapy without any

improvement.  Therefore, he recommended surgery to the claimant. 

     Dr. Shahim performed “lateral discectomy, left L5-

S1, transforminal using the operating microscope,” on December 6,

2002.  The claimant had a postoperative and preoperative diagnosis

of “disc herniation, foraminal, left L5-S1.”

    The claimant returned to see Dr. Shahim on January 9, 2003.  

He wrote:

CHART NOTE: Mr. Cain is status post diskectomy at L4-5 for a
lateral disc herniation.  The last time I saw him was in
December and he had marked improvement in is leg symptoms.  He
says that over the last three weeks he has had increasing left
hip, left thigh and left foot pain.  He also complains of
numbness in the dosrum of his foot.

He has a positive straight leg raising test today and for this
reason I will obtain an MRI of his lumbar spine to rule out
recurrent disc herniation.  I think he should remain off work
until his imaging studies are done.  I will also start him on
physical therapy.
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    An MRI of the lumbar spine without and with contrast was

performed on January 15, 2003, which the following impression:

“Post operative scarring to the left of midline at L5-S1.”    

     On January 30, 2003, the claimant returned to see Dr. Shahim.

He noted that with the MRI, there was no evidence of a recurrent

disc herniation.  At that time, the claimant complained of hip

symptoms on the left side and pain around the SI joint.  Dr. Shahim

stated that he believed that the claimant’s symptoms were related

to facet arthropathy and degenerative disc disease.  Therefore, he

put the claimant on a course of physical therapy and Medrol

dosepak.  Dr. Shahim also  returned him to light-duty, the 

the following week with a restriction of no lifting greater than 30

lbs.

     A CT scan of the lumbar spine was performed post discography

on June 10, 2003, with the following impression:

1.  At L3-4 and L4-5, negative CT scans post discography
without evidence of internal derangement.
2.  At L5-S1, evidence of internal disc derangement with
findings worrisome for a tear of the annulus fibrosis to the
left of midline.  Postoperative laminectomy changes at L5-S1.
          

     Dr. Shahim saw the claimant again on June 16, 2003.  He noted

that the claimant had continued with chronic back pain for a close

to a year.  Dr. Shahim noted that the claimant had undergone a

discography, which was performed by Dr. Hart.  This showed “marked

disc disruption at L5-S1.”  He further noted that the discogram

also revealed mild disc degeneration at L4-5 and also at L3-4, but
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no clear evidence of disc herniation at either one of these levels.

According to Dr. Shahim, the discogram was very positive at L5-S1

for discogenic back pain, with more leg pain on the left side than

the right. 

     Dr. Shahim performed “posterior lumbar interbody fusion at L5-

S1 with interbody bone dowel and redo diskectomy at left L5-S1.”

This was done on August 29, 2003.  The claimant had a postoperative

and preoperative diagnosis of “recurrent disk herniation,

mechanical instability.”

    On October 9, 2003, Dr. Shahim noted that the claimant was

doing well since his lumbar fusion at L5-S1.  The claimant reported

that his back pain was nearly completely resolved.  He denied any

hip pain or buttocks pain.  However, the claimant did complain of

aching from his knees to his feet bilaterally circumferentially.

He denied any numbness or radicular pain to the leg.

    An MRI of the lumbar spine with and without Gadolinium was

taken on November 25, 2003, with the following impression:“Changes

of anterior fusion, posterior decompression and transpedicular

screw and rod fixation at L5 and S1 without evidence of recurrent

disc extrusion, canal stenosis, or foraminal stenosis.”

     The claimant continued with back related symptoms.  Therefore,

on June 15, 2004, Dr. Shahim performed:“Exlporation of the lumbar

fusion, assessment of the fusion and removal of the bilateral

pedicle screw instrumentation at L5-S1.”
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    On August 5, 2004, the claimant returned for a follow-up visit

with Dr. Shahim.  At this time, the claimant had continued

complaints of left-sided leg symptoms.  He also complained of back

and bilateral hip pain. Dr. Shahim noted that he felt the

claimant’s symptoms were due to “facet arthropathy and joint

inflammation at L5-S1.”  

     Dr. Shahim saw the claimant on December 9, 2004.  He wrote:

Chart Note: I saw Mr. Cain today for follow-up.  He is still
having back and bilateral hip symptoms.  The leg symptoms are
worse on the left side.  Follow-up MR of his lumbar spine
shows a stable decompression and fusion at L5-S1.

I have recommended to Mr. Cain to continue with selective
nerve root blocks.  Lumbar facet rhizotomy may also be of some
benefit to him.  He is being seen by Dr. Cannon and I am going
to refill his Zanafelx and Ultram today, but will ask the pain
management to follow him for pain control.

His impairment rating based on AMA criteria is 15% impairment
of the whole person for surgically treated at L5-S1 disc
disease with persistent radicular symptoms.

He also returned the claimant to restricted work duty, on said date

with a no lifting greater than 20 pounds. 

     Dr. David Cannon performed “a left L5 transforaminal 

epidural/ selective nerve root block under fluoroscopy,” on

February 4, 2005.

    On February 10, 2005, the claimant returned for a follow-up

visit with Dr. Shahim.  At that time, he noted that the claimant 

continued to have left leg pain, left hip pain, and pain radiating

from the posterior aspect of the left hip to the left leg.  Dr.

Shahim further noted that he had reviewed his MRI of the lumbar
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spine, which showed that he did have “bilateral foraminal stenosis

at L5-S1, but no mechanical instability.”  The claimant reported no

real improvement in his symptoms with the epidural steroid

injection.  Since the claimant’s symptoms were fairly well

tolerated, he recommended continued conservative management.  He

noted that other options for treatment of his radiculopathy,

included, a dorsal column stimulation.

     Dr. Shahim reported on June 2, 2005 that the claimant had

continuing complaints of lower back pain and bilateral hip pain and

pain radiating to both legs.  He further reported that he felt that

the claimant’s current symptoms were related to the initial injury

he sustain in 2002.  At this time, Dr. Shahim recommended placement

of an external bone stimulator and evaluation for pain management

by a local pain clinic.  He noted that the claimant’s project MMI

date could be in six months, although the claimant had not

responded well to any of the injections or therapy.

      The claimant underwent a functional capacity evaluation on

September 8, 2005, with reliable results.  Overall, the claimant

demonstrated the ability to perform work at the medium work

category over the course of an eight-hour workday.  He was noted to

be limited to his material handling abilities to 60 pounds or less

with lifting and/or carrying.  

       On May 4, 2006, the claimant returned to see Dr. Shahim.  At

that time, the claimant reported only minimal or mild back or leg
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pain.  Therefore, he did not recommend the dorsal column stimulator

at that time.  He opined that the claimant was at MMI and noted

that his impairment rating was still at 15%.  As a result, Dr.

Shahim released the claimant from care.

      Medical reports appear to show that the claimant treated 

with Dr. Samuel Scroggins from August 3, 2005, continuing until

July 16, 2009.  However, these notes are illegible.              

     The claimant’s deposition was taken on August 5, 2008.  He

essentially testified that he takes Baclofen and Vicodin for his

back symptoms, as these are prescribed by his family physician, Dr.

Sam Scroggins. According to the claimant, he also takes Q10

coenzymes, which he buys over-the-counter, to reduce his leg

symptoms(cramps or spasms).  

     He admitted to receiving Social Security benefits in the 

amount of $972.00.  The claimant testified:

Q.  When did you become eligible to receive Medicare benefits.

A.  I don’t remember.

Q.  It’s been a while back?

A.  It’s been a while back.

Q.  Has Medicare paid any bills that are for medical care for
your comp injury.

A.  I don’t think so.  I go to my family physician and I have
to use them as my secondary.  Medicare is my secondary
insurance.  So whatever my wife’s insurance don’t cover I turn
over to Medicare.

Q.  Is workers’ compensation carrier paying it for -–
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A.  They no longer pay anything.  Workers’ compensation ain’t
paying anything.

Q.  Has your doctor tried to submit it to workers’ comp?

A.  Not that I know of.

Q.  So your wife’s insurance is paying for the vicodin?

A.  Yes, sir.

Q.  Who is your wife’s insurance carrier?

A.  Blue Cross/Blue Shield.

Q.  Do you have a card?

A.  Yes, sir.

Q.  Great.  Where is she working these days?
A.  She works at Hilltop Nursing Center.

Q.  She’s an RN.

     According to the claimant he has out-of-pocket expenses of 

$30.00 for the Baclofen, $2.00 for the Vicodin, and the coenzyme is

not covered by his wife’s group health.  The claimant agreed that

he last saw Dr. Shahim on May 4, 2006.  He testified that since

this time, his physical condition has changed, as he still has a

lot of back pain and leg pain.  

   The claimant essentially testified that he walks on the

treadmill 35 minutes, three times a day, along with the regular

exercises his family physician gave to him to keep everything going

right.  He essentially admitted to having a heart attack some two

years ago, which is not associated with his back injury. The

claimant denied any disability as a result of his heart attack.  
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     He testified:

Q.  What kind of work were you doing when you were hurt?

A.  I was building bridges, concrete work.

Q.  Were you driving heavy equipment?

A.  No.

Q.  I’m assuming that you believe you cant’s do that kind 
     of work any more?

A.  No, I don’t think I could.

Q.  Were you a foreman or were you a laborer?

A.  I was a laborer.

Q.  Were you doing a lot of heavy lifting?
A.  Yes.

Q.  What kind of work were you doing?

A.  We were you moving forms around, carrying concrete 
     buckets, emptying concrete buckets.  You’re always on 
     her hand and knees finishing concrete and stuff like that.

Q.  How long had you worked for Crouse when you were hurt?

A.  I believe it was six years maybe.

     The claimant essentially testified that he had talked with 

personnel at Crouse about light-duty work, but had been told that

there was not much in that kind of work. 

     The claimant’s deposition was also previously taken on  

September 7, 2004.  He admitted to being previously treated for an

upper lumbar problem, which occurred about two years before his

compensable back injury.  The claimant testified that he treated

with Dr. Scroggins, who prescribed muscle relaxers.  
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     Specifically, he testified:

Q.  How did you hurt your upper back?

A.  I was working at Crouse, probably doing the same stuff.
It’s been a while.  I can’t remember.

Q.  How much work did you miss, if you missed any?

A.  Probably three days.  It went away quick.

Q.  Did you completely recover from that?

A.  Yes.

Q.  How long did you take the muscle relaxers?

A.  Probably two weeks.

Q.  Did they help?
A.  Yes.

    The claimant denied having received a permanent impairment

rating for this upper back problem.  According to the claimant,

this was not a real serious muscle strain.  He also denied that his

pain ever goes up to the old injury spot.  The claimant further

denied having injured that part of his back, in his most recent

injury.  The claimant also denied having ever been involved in a

motor vehicle accident, or having ever settled a potential lawsuit

for personal injuries.  

     At the time of his first deposition, the claimant denied that

his wife’s insurance carrier had ever paid any of his bills [for

his worker’s comp injury].  According to the claimant, the carrier

considers it a pre-existing condition.  

     He admitted to having a computer and playing games on it.  The
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claimant further admitted that he was comfortable working with

computers.            

                      ADJUDICATION 

A.  Permanent and Total Disability/Wage-loss Disability

The claimant asserts that he has been rendered permanently and

totally disabled as a result of his 2002 compensable back injury,

or in the alternative, that he sustained wage-loss disability in

excess of his 15% permanent anatomical impairment rating, which

resulted from this injury.

     Ark. Code Annotated §11-9-519(e)(1) defines "permanent total

disability" as an inability, because of compensable injury or

occupational disease, to earn any meaningful wages in the same or

other employment.  Furthermore, the statute provides that the 

burden of proof shall be on the injured employee to prove inability

to earn any meaningful wages in the same or other employment.  Ark.

Code Ann. §11-9-519(e)(2).

     Based on the record as a whole, I find that the claimant has

failed to prove by a preponderance of the evidence that because of

his compensable back injury of May 15, 2002, he is unable to earn

any meaningful wages in other employment.  

     While the record demonstrates that the claimant is unable to

return to any of his prior three jobs(all of which required him to

perform within the  heavy-work classification), there is absolutely

no probative evidence of record demonstrating that the claimant is
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permanently and totally disabled.  In fact, no examining or 

treating physician has opined that the instant claimant is unable

to perform work within the sedentary-work classification or that he

is totally and permanently disabled. 

     As such, the claimant has failed to prove by a preponderance

of the evidence that he has been rendered permanently and totally

disabled as a result of his compensable back injury.       

    The claimant further contends, in the alternative that he

sustained wage-loss disability, over and above the 15% permanent

anatomical impairment rating.    

     When considering claims for permanent partial disability 

benefits in excess of the employee's percentage of permanent

physical impairment, the Commission may take into account, in

addition to the percentage of permanent physical impairment, such

factors as the employee's age, education, work experience, and

other matters reasonably expected to affect his or her future

earning capacity.  Ark. Code Ann. § 11-9-522(b)(1).  In considering

factors that may affect an employee's future earning capacity, the

appellate court considers the claimant's motivation to return to 

work, since a lack of interest or a negative attitude impedes an

assessment of the claimant's loss of earning capacity.  Ellison v.

Therma Tru, 71 Ark. App. 410, 30 S.W.3d 769 (2000). 

     The instant claimant was 40 years old as of the date of the

hearing. He has a high school education, and some vocational
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training in heavy equipment operation.  However, he has never used

this training.  The claimant has primarily had three jobs during

his entire work history.  All of these jobs were within the heavy-

work classification.   The claimant’s hourly rate of pay at the

time of his compensable back injury was $11.05.  According to the

claimant, he worked 10-hour days.  As of the date of the hearing,

the claimant was drawing Social Security Disability benefits in the

amount of $1,029.00.  He admitted that he has not sought employment

since his last surgery of June 2004.

     With respect to his 2002 compensable back injury, the claimant

has undergone extensive conservative treatment and three surgeries

(see discussion above) due to this injury, with the last surgery,

occurring in June of 2004, for removal of the hardware.  

     On June 2, 2005, Dr. Shahim assessed the claimant with a 15%

anatomical impairment, to the body as a whole.  Here, the parties

stipulated that the claimant sustained a 15% permanent anatomical

impairment rating, as a result of his compensable back injury of

May 15, 2002.   The parties have also stipulated that the claimant

reached maximum medical improvement as of September 8, 2005, for

his compensable back injury.   

     Also, on said date, the claimant underwent an FCE, with 

reliable results, which demonstrated that he could perform work

within the medium-work classification, over the course of an eight-

hour day. While I realize that the claimant’s testimony
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demonstrates that he was “medicated” for this FCE, there is no

evidence of record demonstrating that the claimant is unable to

perform work at the sedentary work level, as evidenced by the 20-

pound weight restriction placed on the claimant by Dr. Shahim

pursuant to his December 9, 2004 medical note.  In addition to

this, the claimant’s testimony demonstrates that he is able to play

games on the computer and cards with friends.    

     Therefore, given the claimant’s age, his education, his 

prior work experience, his 15% anatomical impairment rating, his

ability to perform work within the sedentary-work classification,

and his lack of motivation or interest to seek work within this

capacity with some other employer, I find that the claimant proved

by a preponderance of the evidence that he suffered wage-loss

disability, in the amount of 20%, in  excess of his 15% anatomical

permanent impairment rating.       

B.  Medical Treatment 

     An employer shall promptly provide for an injured employee 

such medical treatment as may be reasonably necessary in connection

with the injury received by the employee.  Ark. Code Ann. §

11-9-508(a).  The claimant bears the burden of proving that he is

entitled to additional medical treatment.  Dalton v. Allen Eng'g

Co., 66 Ark. App. 201, 989 S.W. 2d 543 (1999).  What constitutes

reasonably necessary medical treatment is a question of fact for

the Commission.  Wright Contracting Co. v. Randall, 12 Ark. App.

358, 676 S.W.2d 750 (1984).
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     In addition, it is well settled that a claimant may 

be entitled to ongoing medical treatment after the healing period

has ended if the medical treatment is geared toward management of

the claimant’s injury.  Patchell v. Wal-Mart Stores, Inc., 86 Ark.

App. 230, 184 S.W. 3d 31(2004).

     The claimant contends that he is entitled to additional 

medical treatment from his primary care physician, Dr. Scroggins,

in the form of pain management, namely two prescriptions [Vicodin

and Baclofen], and the clinic visits wherein he obtained these

prescriptions.  Specifically, the claimant asserts his entitlement

to additional medical treatment from the date of maximum medical

improvement [September 8, 2005], forward.

     Here, the parties stipulated that the claimant reached 

maximum medical improvement on September 8, 2005 for his 

compensable back injury of May 15, 2002.  However, the evidence  

clearly demonstrates that the claimant has continued to suffer from

ongoing chronic back pain and other related symptoms since his 2002

back injury, despite three surgeries and extensive conservative

treatment prior to, and following these surgeries. 

     When the claimant’ treating surgeon, Dr. Shahim, saw him  on

June 2, 2005, he opined that the claimant’s current symptoms were

related to the initial injury he sustained in 2002.  At which

point, he recommended placement of an external bone stimulator and

that the claimant be evaluated for pain management by the local
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pain clinic.  At this time, Dr. Scroggins stated, “ I would like to

release his care to Dr. Scroggins after we place him in an external

stimulator.”         

     In May of 2006, opined that the dorsal column stimulator was

no longer warranted and that the claimant was taking Vicodin and

Baclofen for pain control.    

     Therefore, the claimant returned to Dr. Scroggins and has been

receiving pain management, in the form of two medications, namely,

Vicodin and Baclofen.  The documentary evidence in this matter

demonstrates that the claimant treated with Dr. Scroggins from

August 3, 2005 through July 16, 2009.  The claimant’s testimony

reveals that he has continued to treat with Dr. Scroggins through

the date of the hearing.  While the medical notes from the

claimant’s clinical visits with Dr. Scroggins are illegible, the

claimant credibly testified that he sees Dr. Scroggins for

treatment of his heart condition, and to obtain refills on these

two prescriptions for his back injury.   According to the claimant,

he sees Dr. Scroggins approximately every six months for refills on

these medications for his back injury.  In addition to this, the

claimant credibly testified that he has continued with back pain

and other related symptoms since his compensable injury.  His

testimony is corroborated by the medical evidence of record. 

   Hence, in sum, considering the persistent nature of the

claimant’s symptoms since the compensable incident, despite three

surgeries and extensive conservative treatment, and based on the
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expert opinion of Dr. Shahim, and due to all of the other foregoing

reasons, I find that the claimant proved his entitled to additional

medical treatment, in the form of pain management for his

compensable back injury. 

     Specifically, I find that respondents no. 1 are liable for the

claimant’s medical care with Dr. Scroggins, beginning on September

8, 2005, and continuing.  However, respondents are only liable for

the clinical visits pertaining to his back, which would be two

visits every six months from September 8, 2005, and continuing,

along with the two prescribed medications, namely, Vicodin and

Baclofen for said period of time. 

C.  Attorney’s Fee 

   Here, respondents no. 1 have controverted this claim for

additional benefits in its entirety, except for the overpayment of

$1,340.00.  Therefore, the claimant’s attorney is entitled to a

controverted attorney’s fee on all benefits awarded herein to the

claimant, pursuant to Ark. Code Ann. § 11-9-715, except for said

overpayment.

               FINDINGS OF FACT AND CONCLUSIONS OF LAW  

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has       
    jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at all
         relevant times, including May 15, 2002.
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3.  The claimant’s average weekly wage at the time of his   
         injury was $502.25.  The claimant’s compensation rates 
         are $335.00 and $251.00.

4.  The claimant sustained a compensable back injury on said
         date.

5.  The claimant reached maximum medical improvement on     
         September 8, 2005.

6.  This claim for additional benefits has been controverted
         in its entirety.

7.  There was an overpayment of $1,340.00.

8.  The claimant sustained a 15% anatomical impairment, 
         as a result of his compensable back injury of May 15, 
         2002.

9.  The claimant failed to prove by a preponderance of the
         evidence that he was rendered permanently and totally
         disabled by his compensable back injury.

    10.  The claimant proved that he sustained a 20% wage-loss 
         disability, over and above his 15% permanent anatomical
         impairment rating.  

    11.  The claimant proved his entitlement to additional 
         medical treatment, in the form of pain management, 
         from his family physician, Dr. Scroggins (see full 
         discussion above). 

    12.  The claimant’s attorney is entitled to a controverted 
         attorney’s fee on the benefits awarded herein, except
         for the overpayment.                 
   

                              AWARD

     The Respondents are directed to pay benefits in accordance

with the findings of fact set forth herein this Opinion.  

       All accrued sums shall be paid in lump sum without discount,

and this award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. §11-9-809.
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      Pursuant to Ark. Code Ann. §11-9-715, the claimant’s 

attorney is entitled to a 25% attorney’s fee on the indemnity

benefits awarded herein, except for the overpayment.  This fee is

to be paid one-half by the carrier and one-half by the claimant. 

       All issues not addressed herein are expressly reserved under

the Arkansas Workers’ Compensation Act.

 IT IS SO ORDERED.

__________________________
CHANDRA HICKS
Administrative Law Judge
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